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Abhishekh
Text Box
25th April 2022 
         to
10th June 2022



 COMPROMISE ARRANGEMENT & 

 MERGERS 
  

   Sections : 

 230 – Procedures to be followed for arrangements/ amalgamation 

 231 – Powers of Tribunal 

 232 – Procedure for reconstruction, amalgamation , demerger 

 233 – Fast track merger 

 234 – Merger and Amalgamation of a company with a foreign co. 

 235 – Power to acquire shares of dissenting shareholders 

 236 – Minority shareholders 

 237 – Amalgamation of 2 or more companies in Public interest 

 238 – Registration of offer involving transfer of shares 

 239 – Preservation of BOA 

 240 – Liability of officers i.r.o offences committed prior to amalgamation 

  

 Forms : 

 CAA – 1        RBI 

 CAA – 2       Notice 

    CAA – 3       Sectorals 

 CAA – 4       Results 

 CAA – 5       Petition 

 CAA – 6       Approval 

 CAA – 7       ROC 

    CAA – 10     Declaration of Solvency 

  

  

 New Definition Added:  

 Corporate action” means any action taken by the company relating to transfer of shares and  

 all the benefits accruing on such shares namely, bonus shares, split, consolidation, fraction  

 shares and right issue to the acquirer. 
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 Section 237 : Amalgamation of 2 or more companies in public interest 

  

1.  If CG is satisfied that it is essential in public interest then, 

 CG by an order in Official Gazette, may provide for an amalgamation of those companies  

 into a single company. 

  

2.  It may also, by order, provide for continuation of legal proceedings which are pending by or 

 against the company. 

  

3.  Every member, creditor, debenture holders of each of the companies shall have same rights or  

 interests against the transferee company as he had in the transferor company. 

 But if the rights are affected, he shall be entitled to compensation which shall be assessed by 

 an authority prescribed by CG. 

  

4.  Any person aggrieved by compensation shall file an appeal to the tribunal within 30 days 

 from the date of publication of such assessment in Official Gazette. 

  

 No order shall be made under this section unless: 

 • The copy of draft is sent to each of the companies. 

 • The time for preferring the appeal has expired or where the appeal has been preferred, 

 but has been disposed off. 

 • The CG has given a time limit of minimum 2 months to each of the companies for  

 sending their modifications or draft order. 

 • The copies of every order made under this section shall be laid before each house of the  

    Parliament. 

  

 Section 239 : Preservation of Books of Accounts (BOA) 

  

 Any company – amalgamated              cannot dispose off the BOA without prior approval 

 Any company – shares are acquired         of CG. 

  

 And before giving approval, CG has to appoint an Inspector to conduct the inquiry. 
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 Section 240 : Liability of officers in respect of offences committed prior to amalgamation 

  

 Any offences committed by the officers of transferor company 

  

 Prior to merger, amalgamation, acquisition 

  

 Shall continue even after such merger, amalgamation, acquisition. 

  

 Section 234 : Merger and amalgamation of a company with a foreign company 

  

•  CG in consultation with RBI may provide for mergers and amalgamation of an Indian co. 

 with a foreign company & vice versa. 

  

•  A foreign company may with the prior approval of RBI merge into an Indian co. or vice versa 

    and the terms and conditions of the scheme or merger may provide for the other things 

 including the payment of consideration to the shareholders of merging company in cash or 

 in depository receipts or partly in cash or partly in depository receipts. 

  

•  For this section, foreign company means 

 Company / body corporate outside India whether having Place of Business in India or not. 

  

 Section 233 : Fast Track Merger 

1.  Applicable between -  

 • Holding company and wholly owned subsidiary 

 • Two or more  start-up companies 

 • One or more start-up company with one or more small company. 

 • Other companies as may be prescribed 

  

 Explanation.- For the purposes of this sub-rule, “start-up company” means a private company  

 incorporated under the Companies Act, 2013 or Companies Act, 1956 and recognised as such  

 in accordance with notification number G.S.R. 127 (E), dated the 19th February, 2019 issued by  

 the Department for Promotion of Industry and Internal Trade 

  

2.  Small company – private company – PUSC <= 50 lacs     can be -- 10 crores   AND 

                                                  T/O <= 2 crores        can be -- 100 crores 
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 The below definition of small company is effective from 01st April, 2021. – Students are  

 advised to wait for clarification by ICAI regarding the same whet 

 Small Company means a company other than a public company whose:- 

 1. Paid up share capital is upto 2 crore; and 

 2. Turnover is upto 20 crore 

  

3.  Transferor / transferee – issue notice – ROC, Official liquidator, Affected person- Form CAA 9 

  

4.  Transferor / transferee – Declaration of solvency – ROC in Form CAA 10 

  

5.  Meetings of members and creditors called for approval. 

6.  Scheme – approved by – Holding 90% of total holding of shareholders   of respective companies. 

                              - 90% of total creditors 

  

7.  For calling meeting – notice should contain – Details of Merger / Amalgamation 

                                                          - Declaration of solvency - CAA 10 

                                                          - Copy of scheme. 

  

8.  Transferee company – within 7 days of meeting – copy of approved scheme to CG – CAA 11 

  

9.  Copy of scheme – ROC – GNL I along with prescribed fees. 

  

10.  Regional Director of CG – Final approval in Form CAA-12 – if there are no objections. 

  

11.  If Regional Director of CG - 

 • Has received objections     OR 

 • Feels scheme is not in public interest / creditors interest 

  

 within 60 days of objection – Form CAA-13 to tribunal for consideration under Section 232. 

  

12.  Confirmation order – filed < 30 days in INC-28 to ROC by transferor / transferee. 

  

13.  Transferor company – dissolved without winding up. 
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 Section 235 : Power to acquire shares of dissenting shareholders 

 Acquisition of by sale of shares / takeover 

  

➢  AB Ltd.                              Baby Ltd. 

 (Transferee)       takeover        (Transferor) 

  

1.  AB Ltd. – offer – shareholders of Baby ltd. – acquire their shares at stated price by way of 

 notice in form no CAA 14  

  

2.  Above offer – accepted by minimum 90% if shareholders in value – within 4 months of offer. 

 If shares already held by AB ltd. (transferee co.)/ nominee/ subsidiary – not counted in the  

                                                                                             Calculation of 90% 

3.  If 90% approval received – within 2 months after expiry of 4 months and give notice to  

                                     dissenting Shareholders. 

4.  After receipt of notice – dissenting shareholders < 1 month of receipt of notice – apply to NCLT. 

5.  If application is not approved – AB ltd. is bound to acquire shares of dissenting shareholders. 

6.  After expiry of 1 month of notice/ application is disapproved by Tribunal 

 AB ltd.– instrument of transfer– Baby ltd. and pay to Baby ltd. the amount of consideration. 

7.  Baby ltd. would now register AB ltd. as holder of shares and within 1 month of such  

 Registration along with price payable to them.  

8.  All money – kept in separate bank a/c and should be disbursed < 60 days of receipt. 

  

 Question: 

 Special Company Limited, a company incorporated under the Companies Act, 2013 have  

 applied to the Tribunal for a scheme of arrangement under section 230 of the Companies  

 Act, 2013. The Tribunal by way of an order approves the scheme of arrangement involving  

 amalgamation with Flip Company Limited under section 232 of the Act. Accordingly, the  

 required numbers of shareholders have given the approval to become the shareholders of Flip  

 Company Limited under section 235 of the Act. However, few shareholders have not consented  

 to become the shareholder of Flip Company Limited. You are required to state the legal  

 procedure to be followed by dissenting shareholders? (Note: Flip Company Limited has given a  

 notice to dissenting shareholders that it desires to acquire his shares). 
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 Answer: 

 As per the provisions of section 235 of the Act, where a notice by the transferee company have  

 been given to dissenting shareholders that it desires to acquire his shares, the dissenting  

 shareholders may make an application to the Tribunal within one month from the date on  

 which the notice was given for the Tribunal to pass an order otherwise than the acquisition  

 of shares by transferee company. Accordingly, the dissenting shareholders shall make an  

 application to the Tribunal to pass an order otherwise than the acquisition of shares by Flip  

 Company Limited within a period of 1 month from the date of notice made by Flip  

 Company. 

  

 Section 230 : Procedure to be followed for Amalgamation/ Arrangement 

1.  Company/ member/ creditors/ liquidator 

  

 • Application to tribunal - NCLT 1 

 • Notice of admission - NCLT 2 

 • Affidavit - NCLT 3 

 • Copy of scheme of C&A containing - 

                  -  Material of facts relating to company  

                      (latest financial position, latest audit report, pendency of investigation) 

 - Reduction of share capital, if any 

 - Scheme of corporate debt restructuring consented by min. 75% of secured 

                      Creditors          RBI in Form CAA 1 

  

2.  Tribunal – give direction – convene a meeting of shareholders/ creditors or class of them. 

 Tribunal – dispense the meeting of creditors if 90% of creditors in value confirm the scheme. 

  

3.  Company – notice – in Form CAA 2 - members/ creditors with explanation statement of  

 scheme of C&A one month before meeting. 

 Notice should contain following disclosures- 

 - Summary of valuation report including basis of valuation. 

 - Fairness opinion, appointed date, effective date, benefits of C&A. 

  

4.  Notice published in 2 newspapers – English And Local language. 

 - Website, if any. 

 - SEBI, recognised stock exchange where securities are listed. 
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 - Joint advertising of meeting of creditors/ members may be given. 

 - CG/ROC/IT/ RBI/ SEBI/ CCI/ Stock exchange in Form CAA 3  

 – to seek obligation < 30 days. 

 - If no reply received <30 days – assume no objection. 

  

5.  Vote – a. Poll     b. Electronic mode      c. Proxy 

 Eligible person to object  to the compromise or arrangement   

                      – members holding > 10% of shareholding. 

                      - creditors holding > 5% of total creditors as per latest FS (max. 6 months old) 

  

6.  Approval of members / creditors 

 Majority in number AND 3/4th in value - present AND voting 

 And if such scheme approved by tribunal – binding on ALL. 

 Results in CAA 4 – tribunal - < 3 days of conclusion of meeting by Chairperson. 

  

7.  Chairperson – petition to tribunal in CAA 5 < 7 days of submission of result. 

  

8.  Tribunal – to fix date of hearing of petition and notice (advertisement in same newspapers as  

                                                                           in step 4). 

 Minimum 10 days notice before meeting. 

 Tribunal – send notice to members/ creditors/ CG/ regulators who has objected. 

 - Tribunal – approve the scheme – CAA 6**. 

 - Order copy – ROC < 30 days of receipt of order – CAA 7 

  

 ** An order made by the Tribunal shall provide for all or any of the following matters,  

 namely:— 

  

 • where the compromise or arrangement provides for conversion of preference shares into 

 equity shares, such preference shareholders shall be given an option to either obtain  

 arrears of dividend in cash or accept equity shares equal to the value of the dividend  

 payable; 

  

 • the protection of any class of creditors; 

  

 • if the compromise or arrangement results in the variation of the shareholders’ rights, it  
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 shall be given effect to under the provisions of section 48; 

  

 • if the compromise or arrangement is agreed to by the creditors  

 any proceedings pending before the Board for Industrial and Financial Reconstruction  

 established under section 4 of the Sick Industrial Companies (Special Provisions) Act,  

 1985 shall abate; 

  

 • such other matters including exit offer to dissenting shareholders, if any, as are  

 in the opinion of the Tribunal necessary to effectively implement the terms of the  

 compromise or arrangement: 

    9. Any compromise or arrangement may include takeover offer made in such manner as may  

 be prescribed. 

 Provided that in case of listed companies, takeover offer shall be as per the regulations framed  

 by the Securities and Exchange Board. 

  

     10. An aggrieved party may make an application to the Tribunal in the event of any grievances  

 with respect to the takeover offer of companies other than listed companies in such manner as  

 may be prescribed and the Tribunal may, on application, pass such order as it may deem fit. 

 For the removal of doubts, it is hereby declared that the provisions of section 66 (reduction of  

 share capital) shall not apply to the reduction of share capital effected in pursuance of the  

 order of the Tribunal under this section. 

  

 Section 231. Power of Tribunal to enforce compromise or arrangement 

 (1) Where the Tribunal makes an order under section 230 sanctioning a compromise or an  

 arrangement in respect of a company , it— 

 (a) shall have power to supervise the implementation of the compromise or arrangement; and 

 (b) may, at the time of making such order or at any time thereafter, give such directions in  

 regard to any matter or make such modifications in the compromise or arrangement as it  

 may consider necessary for the proper implementation of the compromise or arrangement. 

  

 (2) If the Tribunal is satisfied that the compromise or arrangement sanctioned under section  

 230 cannot be implemented satisfactorily with or without modifications, and the company is  

 unable to pay its debts as per the scheme, it may make an order for winding up the company  

 and such an order shall be deemed to be an order made under section 273. 
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 (3) The provisions of this section shall, so far as may be, also apply to a company in respect of  

 which an order has been made before the commencement of this Act sanctioning a  

 compromise or an arrangement. 

  

 Question: 

 Internal Limited applied to the Tribunal for a scheme of arrangement between the company  

 and its members under section 230 of the Companies Act, 2013. Accordingly, a meeting was  

 ordered by the Tribunal to be conducted between the company and its members regarding the  

 scheme of arrangement. Few of the members of the company to whom notice was sent have  

 some objections to be made to the scheme of arrangement. State as to who can make  

 objections to scheme of arrangement and period allowed for making such objections? 

  

 Answer: 

 As per the provisions of section 230(4) of the Act, a notice shall provide that the persons to  

 whom the notice is sent may vote in the meeting to the adoption of the compromise or  

 arrangement within one month from the date of receipt of such notice: Provided that any  

 objection to the compromise or arrangement shall be made only by persons holding not less  

 than ten percent of the shareholding or having outstanding debt amounting to not less than. 

 five percent of the total outstanding debt as per latest audited financial statements 

  

 Section 232 : Procedure for Reconstruction/ Amalgamation/ Demerger (R/A/D) 

1.  If the scheme of C&A – Tribunal 

 - Scheme results in R/A/D 

 - Involves transfer of whole / part – undertaking, property, liability by 1 company to another. 

 - Demerger of >=2 companies– tribunal order for meeting of members/ creditors/ class of them. 

  

 (Step 2-6 of section 230) 

2.  Notice – following additional details: 

 - Draft of proposed scheme 

 - Confirmation filed with ROC 

 - Report adopted by Director, KMP , Promoter 

 - Report of Valuer 

 - Latest FS 

  

3.  Tribunal passes order making following provisions : 
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 • Transfer of – undertaking, property, liability (transferee company) 

 • Allotment of – shares, debentures, other instruments (transferee company)  

 • Continuation of legal proceedings. 

 • Dissolution without winding up. 

 • Provisions for Dissenting shareholders and Non resident shareholders. 

 • Transfer of employees to transferee company. 

 • Other matters. 

  

4.  All the property/ liability – now be of transferee company. 

  

5.  Tribunal – order – filed with ROC within 30 days. 

  

6.  Scheme shall be indicating effective date of reconstruction/ amalgamation/ demerger. 

  

7.  Until scheme is completed- file a statement with ROC every year certified by CA/ CS/ CMA. 

  

8.  If a company fails to intimate to ROC the company and every officer of the company who is  

 in default shall be liable to a penalty of twenty thousand rupees, and where the failure is a  

 continuing one, with a further penalty of one thousand rupees for each day after the first  
 during which such failure continues, subject to a maximum of three lakh rupees.(CAA 2020) 
  
 Compensation in case workers refuse to join the transferee company. 

1.  As per section 394 of Companies Act, 1956 and in case of Nokes v/s Domcaster  
 Amalgamated Collieries Ltd. - 
 All the properties, rights, undertakings, liabilities are transferred to transferee company i.e. 
 contracts of personal services are not transferred automatically, so if workers refuse to join, 

 they are entitled to compensation. 
  

2.  As per section 232 of Companies Act, 2013 – tribunal is empowered to make an order that 

 services of workers shall also be transferred to transferee company and accordingly such  

 transfer of services is a result of operation of law and will be binding on all parties i.e. 

 Transferor, transferee and workers. So if workers refuse to join the transferee company, they are 

 not entitled to compensation. i.e. provisions of Companies Act, 1956 shall not apply. 
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 Clarification for Appointed date (Amendment): 

  

 The provision of section 232(6) of the Act enables the companies in question to choose and  

 state in the scheme an 'appointed date'. This date may be a specific calendar date or may be  

 tied to the occurrence of an event such as grant of license by a competent authority or  

 fulfilment of any preconditions agreed upon by the parties, or meeting any other  

 requirement as agreed upon between the parties, etc., which are relevant to the scheme. 

  

 The 'appointed date' identified under the scheme shall also be deemed to be the 

 'acquisition date' and date of transfer of control for the purpose of conforming to 

 accounting standards (including Ind-AS 103 Business Combinations). 

  

 Where the 'appointed date' is chosen as a specific calendar date, it may precede the date of  

 filing of the application for scheme of merger/amalgamation in NCLT. However, if the  

 'appointed date' is significantly ante-dated beyond a year from the date of filing, the  

 justification for the same would have to be specifically brought out in the scheme and it. 

 should not be against public interest. 

  

 The scheme may identify the 'appointed date' based on the occurrence of a trigger event 

 which is key to the proposed scheme and agreed upon by the parties to the scheme.  This   

 event would have to be indicated in the scheme itself upon 

 occurrence of which the scheme would become effective. However, in case of such event based  

 date being a date subsequent to the date of filing the order with the Registrar under section  

 232(5), the company shall file an intimation of the same with the Registrar within 30 days  

 of such scheme coming into force. 

  

 Section 238 : Registration of offer involving transfer of shares 

1.  • Every circular containing offer to members of the transferor company by its director to 

 accept such offer shall be accompanied by such info in such manner as may be prescribed in 

 CAA 15. 

 • Every such circular – sent to ROC for registration. 

   If registration is not done – cannot be issued. 

 ROC – refuse if it contains false info and communicate to parties within 30 days. 

2.  If ROC refused, appeal can be made to NCLT. 
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3.  If Director issues circular without registration – Penalty of rupees 1 lakh. 

  

 Section 236 : Minority Shareholders 

 Minority is not defined in the Act. 

 It means registered holder of shares not exceeding 10% 

1.  An acquirer entity/ person acting in consent with such acquirer holding about 90% of issued 

 share capital by way of amalgamation/ sale of shares/ other reasons 

  

 Shall notify the company its contention to buy the remaining equity shareholding. 

  

2.  Majority shareholders – offer minority shareholders – to buy equity shares at price  

 determined on the basis of valuation by registered valuer. 

  

3.  Section – opportunity to minority shareholders to offer their shares to majority shareholders. 

    

4.  Majority shareholders – deposit an amount to value of share – in separate bank A/c 

 Operated by company for payment to minority shareholders disbursed < 60 days. 

 Such payment – continue to be made for one year if shareholders fail to claim < 60 days.  

  

5.  In the event of a purchase under this section, the company whose shares are being transferred  

 shall act as a transfer agent for receiving and paying the price to the minority shareholders  

 and for taking delivery of the shares and delivering such shares to the majority,  

 as the case may be. 

  

6.  If minority shareholders died/ cease to exist - 

 Shares – transferred on issuance of duplicate share certificate. 

 #      Purchase consideration against above 

 • Remain in separate bank A/c. 

 • Opened by majority shareholders for a period of 3 years. 

 • Thereafter, transfer to IEPF u/s 125 

  

7.  When shareholders holding 75% of minority equity shareholders negotiate/ reach an  

 understanding on higher price for transfer from acquirer then - 

 Majority shareholders – share additional compensation received by them with other minority 
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 shareholders. 

  

 For Ex: The issued equity share capital of ABC Limited is INR 50 Crores and 90% of 

 such issued capital has been acquired by the XYZ Limited as a part of Amalgamation. In 

 remaining minority shareholding of INR 5 crores, INR 4 crores has been held by Person “A”. 

 Hence, if he negotiate with the company with price higher then the decided under the 

 scheme. The extra amount / compensation received by person “A” shall be allocated to all 

 minority shareholders on pro rata basis. 

  

8.  If majority shareholders fails to acquire full purchase of shares of minority shareholders, 

 Then too provision of section 236 applicable to residual equity shares even though 

  

                  Shares of minority                                   period of 1 year OR 

                  Shareholders : delisted                      other period as specified by SEBI elapsed. 

  

 Question: 

 Ram Company Limited, a company incorporated under the Companies Act, 2013 has paid  

   up equity share capital of ` 1,00,00,000 of face value of ` 10 each divided into 10,00,000  

 shares. The company’s financial position is gradually deteriorating since last 3 years. Rajan  

   Company Limited, which is in the same line of business as of Ram, has paid up equity share  

 capital of ` 5,00,00,000 of ` 1 each divided into 5,00,00,000 has proposed to take over  

 Ram Company Limited. What minimum numbers of shareholders are required to become the  

 shareholders of Rajan Company limited to complete the amalgamation in the nature of  

 merger? 

  

 Answer 

 As per the provisions of the Companies Act, 2013 one of the conditions for the amalgamation  

 to be in the nature of merger is Shareholders holding not less than 90% of the face value of  

 the equity shares of the transferor company (other than the equity shares already held  

 therein, immediately before the amalgamation, by the transferee company or its subsidiaries  

 or their nominee) become equity shareholders of the transferee company by virtue of the  

 amalgamation. Therefore, Shareholders holding not less than 90% of the face value of equity  

 shares of Ram Company Limited, are required to become the shareholders of Rajan company  

 limited to complete the amalgamation in the nature of merger. 
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